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FEDERAL  ENERGY 
ADMINISTRATION 
[10CFRPart212] 

CRUDE  OIL  PRICES 

Further  Corrective  Action  To  Comply  With 

Statutory  Composite  Price  Levels;  Pro¬ 
posed  Rulemaking  and  Public  Hearing 

A.  Introduction  and  Summary.  The 
Federal  Energy  Administration  hereby 
gives  notice  of  a  proposal  to  authorize 
further  corrective  action  by  FEA.  in¬ 
cluding  a  rollback  of  upper  tier  crude  oil 
price  ceilings,  if  necessarj%  in  order  to 
compensate  for  amounts  by  which  the 
actual  weighted  average  first  sale  price 
of  domestic  crude  oil  has  exceeded  the 
maximum  weighted  average  first  sale 
price  established  by  the  Energy  Policy 
and  Conservation  Act  (“EPCA”).  These 
amounts  appear  to  have  increased 
significantly  in  September,  1976,  the 
latest  month  for  which  data  is  available. 

Based  on  preliminary  data,  the 
amounts  in  excess  of  the  statutory  limits 
increased  by  $33  million  in  September 
due  primarily  to  recent  statutory  and 
regulatory  amendments  relating  to 
qualification  for  stripper  well  status  and 
the  definition  of  "property.”  These 
amendments  appear  to  have  contributed 
to  a  decline  of  approximately  2.28  per¬ 
centage  points  in  the  ratio  of  lower  tier 
crude  oil  to  total  domestic  production. 
This  change  in  the  relative  proportions 
of  lower  and  upper  tier  crude  oil  produc¬ 
tion  results  in  an  automatic  increase  in 
the  actual  weighted  average  or  com¬ 
posite  price  for  crude  oil  even  though 
upper  and  lower  tier  crude  oil  ceiling 
prices  have  remained  since  July  1,  1976, 
at  the  maximum  levels  permissible  for 
June,  1976. 

Alternative  proposals  upon  which 
comments  are  requested  are:  (1)  a  roll¬ 
back  of  upper  tier  price  levels  by  an 
estimated  $1.40  to  $1.60  per  barrel  during 
December,  1976,  and  January,  1977,  in 
order  to  compensate  fully  by  January  31, 
1977,  for  cumulative  pricing  overages 
since  February  which,  as  of  September 
(preliminary  data) ,  totalled  nearly  $200 
mUlion;  (2)  a  continuation  of  the  pres¬ 
ent  limitation  on  crude  oil  ceiling  prices 
at  their  June,  1976,  levels  through  De- 
cMnber,  1976,  in  order  to  obtain  more 
complete  data,  followed  by  appropriate 
compensatory  action  extending  over  a 
seven-month  period  (January  to  July, 
1977)  in  order  to  compensate  fully  by 
July  31,  1977,  for  cumulative  pricing 
overages  through  December,  1976,  while 
also  minimizing  disruptive  effects  on 
domestic  production  which  might  result 
from  option  (1) ;  and  (3)  depending  upon 
the  results  of  data  for  December,  1976, 
tmder  alternative  (2),  further  continue 
the  price  freeze  pending  consideration  by 
Congress  of  an  energy  action  to  be  sub¬ 
mitted  by  FEA  pursuant  to  section  8(e) 
of  the  Emergency  Petroleum  Allocation 
Act,  as  amended  (“EPAA”),  under 
which  a  one-time  increase  in  the  statu¬ 
tory  composite  price  for  January,  1977, 
sufficient  to  cmnpensate  for  total  ciunu- 
lative  receipts  projected  to  exist  at  that 
time,  would  be  proposed. 


If  preliminary  results  for  September, 
1976,  are  confirmed  by  available  data  in 
December,  1976,  a  continuaticm  of  the 
present  freeze  on  crude  oil  price  ceilings 
until  July  31,  1977,  would  be  sufficient  to 
correct  fully  for  all  crude  oil  pricing 
overages  which  have  occurred  or  which 
shall  have  occimred  since  February,  1976, 
However,  later  data  may  indicate  that 
this  course  of  action  would  not  be  suf¬ 
ficient,  and  in  such  event  FEA  would  be 
empowered  under  this  proposal  to  reduce 
upper  tier  ceiling  price  levels  to  the  ex¬ 
tent  necessary  (possibly  as  much  as  10  to 
20  cents  per  barrel,  under  a  very  un¬ 
favorable  combination  of  circumstances) 
to  reduce  cumulative  excess  revenues  to 
zero  by  July  31,  1977. 

In  accordance  with  procedures  outlined 
in  Section  E,  below,  FEA  will  hold  public 
hearings  on  November  29, 1976,  as  well  as 
receive  written  comment  with  respect  to 
this  proposal. 

B.  Background.  1.  Implementation  of 
EPCA;  Price  Schedule  No.  1.  The  Energy 
Policy  and  Conservation  Act,  Pub.  L.  94- 
163,  December  22,  1975,  (“EPCA*’),  ex¬ 
tended  price  controls  on  domestic  crude 
oil  for  a  40-month  period  beginning 
February  1, 1976,  xmder  a  weighted  aver¬ 
age  or  statutory  composite  price  initially 
set  at  $7.66  per  barrel.  The  EPCA  in¬ 
cluded  provisions  permitting  the  com- 
FKJsite  price  to  be  increased  to  account 
for  inflation  (thereby  maintaining  the 
composite  price  in  real  dollar  terms) 
and  to  provide  an  incentive  to  increase 
production.  Until  amended  by  the  Energy 
Conservation  and  Production  Act,  Pub. 
L.  94-385,  August  14,  1976,  (“ECPA”)  the 
production  incentive  factor  was  subject 
to  a  three  percent  limitation  annually 
and  a  10  percent  annual  limitation  was 
imposed  on  the  combined  inflation  ad¬ 
justment  and  production  incentive 
factors. 


Under  the  two-tier  pricing  system 
estaUished  by  the  FEA  on  February  1, 
1976,  pursuant  to  the  EE»CA  (41  FR 
4931,  February  3,  1976),  the  situation 
in  February,  1976,  was  assumed  to  be  as 
follows:  lower  tier  crude  oil,  estimated 
at  60  percent  of  total  domestic  produc¬ 
tion,  was  being  sold  at  an  average  esti¬ 
mated  price  of  $5.25  per  barrel;  upper 
tier  crude  oil  (including,  at  that  time, 
stripper  well  production),  estimated  at 
40  percent  of  total  domestic  production, 
was  being  sold  at  an  estimated  average 
price  of  $11.28  per  barrel;  and  the 
weighted  average  of  the  two  tiers 
equalled  the  applicable  statutory  compo¬ 
site  price  for  first  sales  of  crude  oil  of 
$7.66  per  barrel  ($5.25X0.60+$11.28x 
0.40=$7.66) . 

Pursuant  to  the  EPCA,  FEA  issued 
regulations  on  April  8,  1976,  which  ap¬ 
plied  a  9.8  percent  annual  rate  of  in¬ 
crease  to  the  statutory  composite  price, 
beginning  March  1,  1976,  based  on  a 
three  percent  production  incentive  and 
the  then-applicable  inflation  rate  of  6.8 
percent  (41  FR  15566,  April  13,  1976). 
Under  these  regulations,  the  full  per¬ 
centage  amoimts  available  to  reflect  the 
impact  of  inflation  and  to  provide  a 
production  incentive  were  initially  ap¬ 
plied  at  equal  rates  to  the  upper  and 
lower  tier  prices  within  the  constraints 
of  the  adjusted  statutory  composite 
limit.  Based  on  an  estimated  national 
decline  rate  of  eight  percent  annually 
relating  to  lower  tier  crude  oil  produc¬ 
tion,  plus  a  continuation  of  the  tlien- 
current  6.8  percent  annual  rate  of  in¬ 
flation,  FEA  projected  the  data  shown 
below  in  Table  I  for  1976,  which  was 
used  in  computing  the  initial  schedule 
of  crude  oil  price  adjustments  (price 
Schedule  No.  1) . 


Tabl«  I. — Projection*  for  197$  Underlying  Price  Schedule  No.  1 


Estimated 

average 

lower  tier  X 

price 

Estimated 

percent 

lower  tier  + 

crude  oil 

EsUmatod 

average 

upper  tier  X 

^ce 

Estimated 

percent 

upper  tier  — 
crude  oil 

Statutory 

composite 

price 

February..,. 

. .  $5.25 

(lao 

$11.28 

4ao 

$7.66 

March _ 

.  5. 28 

59.8 

11.35 

40.2 

7,72 

April . 

5.  .81 

59.6 

11.42 

40.4 

7.78 

May . 

5.35 

59.3 

11.49 

40.7 

7.84 

June . 

5.38 

59.1 

11.56 

40.9 

7.91 

July.. . 

5.41 

58.9 

11.62 

41.1 

7.97 

August . 

5.44 

68.7 

11.70 

41.3 

8.03 

September _ 

5.48 

58.4 

11.77 

41.6 

8.00 

October . 

6.51 

5&3 

^  11. 84 

41.8 

8. 16 

November... 

6.54 

58.0 

11.91 

42.0 

8.22 

December _ 

.  6.58 

67.7 

11.98 

42.3 

8.28 

It  should  be  noted  that  as  the  percent¬ 
age  of  upper  tier  crude  oil  Increases  rela¬ 
tive  to  the  percentage  of  lower  tier  crude 
oil,  the  composite  or  weighted  average 
price  of  upper  and  lower  tier  crude  oil 
increases  automatically,  even  though 
there  is  no  change  in  the  upper  tier  or 
lower  tier  ceiling  price.  To  illustrate  this 
effect,  a  hypothetical  lower/upper  tier 
crude  oil  “mix”  of  100  percent/0  percent 
would  result  in  a  “weighted  average” 
price  which  equals  the  lower  ^  tier  price 
(e.g.,  $5.25  per  barrel,  as  in  Table  I), 
while  the  extreme  opposite  “mix”  of  0 


percent  lower  tier  and  100  percent  up¬ 
per  tier  crude  oil  would  result  in 
a  “weighted  average”  price  which  equals 
the  upper  tier  price  (e.g.,  $11.28  per  bar¬ 
rel.  as  in  Table  I) .  Thus,  using  the  fore¬ 
going  illustrative  prices,  for  each  percen¬ 
tage  point  reduction  in  the  amount  of 
lower  tier  crude  oil,  there  would  be  an  in¬ 
crease  of  approximately  six  cents  per 
barrel  in  the  resulting  actual  weighted 
average  composite  price.  Depending 
upon  the  magnitude  of  the  shift  in  “mix” 
fimn  lower  tier  crude  oil  toward  upper 
tier  crude  oil,  some  or  even  all  of  the 
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miMrimiim  10  percent  annual  Increase  in 
the  statutory  composite  price  limitation 
will  be  needed  to  account  for  this  factor. 
Under  the  assmnptions  of  Price  Schedule 
No.  1,  for  example,  the  three  percent  an¬ 
nual  price  Increase  in  the  statutory  com¬ 
posite  price  as  a  production  incentive  was 
projected  Increasingly  to  be  accounted 
for  by  this  shift  effect  rather  than  by 
actual  Increases  in  lower  tier  or  upper 
tier  crude  off  prices,  such  that  by  mld- 
1978  the  projected  amount  of  the  adjust¬ 
ments  to  the  actual  celling  prices  were 
reduced  to  levels  which  were  less  tlian 
the  6.8  percent  rate  of  inflation  then  be¬ 
ing  used  for  projection  purposes. 

The  data  in  Table  I,  translated  into 
regulatory  terms  under  Price  Schedide 
No.  1,  authorized^  the  following  crude 
oil  celling  price  levels  for  1976: 

Table  n. — From  Price  Schedule  No.  1. 


Month  (1978) 

Lower  tier 

Upper  tier 

May  16g  tm. 
pomd  price* 

Sept.  30, 1076, 
ported  price* 

phu: 

lees: 

Eebraery . 

$1.86 

$1. 12 

Mareh _ 

1.38 

1.26 

1.41 

1.46 

1.18 

1.11 

lune _  _ _ 

1.48 

1.06 

Rnly _ _ 

1.61 

.97 

Angast _ 

1.64 

.90 

Bepismber... _ 

Owbbflr _ 

1.68 

1.61 

.83 

.70 

November.. _ 

1.M 

.09 

Deeember . . 

L68 

.02 

>  Tb«  ptiM  Niemd  to  tai  10  CEB  Sia.73(b)(l). 

*  Tb«  price  retored  to  in  10  CEB  912.74(b}(l). 

2.  Price  Schedule  No.  2.  Subsequent  to 
Issuance  of  Price  Schedule  No.  1,  FEA 
collected  and  analyzed  data  on  actual 
crude  oil  prices  for  February  and  March 
under  its  new  crude  oil  flrst  sale  price 
and  volume  reporting  procedures.  These 
data  disclosed  that  FEA’s  initial  price 
and  volume  estimates,  although  generally 
realistic  for  purposes  of  initial  imple¬ 
mentation  of  the  EPCA  and  Industry 
planning,  had  resulted  in  actual 
weighted  average  flrst  sale  prices  that 
were  in  excess  of  the  statutory  composite 
price  limitations.  Accordingly,  FEA 
halted  further  Increases  in  m)per  and 
lower  tier  price  levels  effective  July  1, 
1976,  for  a  period  of  two  months,  to 
minimize  any  fiuther  pricing  excesses 
pending  review  by  FEA  of  more  complete 
price  and  volume  data.  This  action  was 
effected  by  Issuance  of  Price  Schedule 
No.  2  which  superseded  Price  Schedule 
No.  1  effective  July  1,  1976  (41  FR  27730, 
July  6, 1976). 

As  explained  in  the  notice  accompany¬ 
ing  Price  Schedule  No.  2,  actual  data  for 
F^ruary  and  March  (subject  to  flnal 
veriflcation)  c(Hnpared  with  the  assump¬ 
tions  and  estimates  underlying  Price 
Schedule  No.  l  was  as  shown  below  in 
Table  m: 


'Price  Schedule  No.  1,  effective  March  1, 
1976,  was  Issued  subject  to  revision  to  take 
Into  account  changing  rates  of  Inflation  and 
other  factors.  It  was  In  fact  superseded  by 
Price  Schedule  No.  3  effective  July  1,  1976, 
as  noted  btiow. 


Table  III 


Actual  Estimated  or 
prelected 


Eebruary 

Lower  tier  price . $5.07  per  barreL.  $5.25  per 

barrel 

Upper  tier  price . .11.44  per  barrel..  11.28  per 

barreL 

Percent  lower  tier _ 6C.8 . 00.0. 

Composite  price . $7.82 . ^.66. 

March 

Lower  tier  {rice . $5.10  per  barrel..  $5.28  per 

barrel. 

Upper  tier  price . 11.43  per  barrel.  11.36  per 

barreL 

Feroeat  lower  tier _  67.3.. .  59A. 

Comporite  price . $7.80 . $7.72. 


Based  on  data  in  Table  m,  FEA  esti¬ 
mated  at  the  end  of  June,  1976,  that 
prices  charged  pursuant  to  Price  Sched¬ 
ule  NO.  1  for  the  months  of  February 
and  March  had  been  approximate  $60 
million  in  excess  of  those  which  would 
have  been  received  if  actual  composite 
prices  tox  February  and  March  had  co¬ 
incided  exactly  with  the  statutory  com¬ 
posite  price  authorized  for  each  of  those 


Based  on  this  more  complete  data, 
FEA  extend^  the  freeze  on  upper  and 
lower  tier  price  Increases  for  an  addi- 
Idonal  three  months,  until  November  30, 
1976,  in  order  to  examine  the  effects  of 
the- continued  price  freeze  during  July 
through  September  before  making  any 
changes  in  lower  and  upper  tier  pricing 
levels.  This  action  was  taken  by  issuing 
Price  Schedule  No.  3,  which  superseded 
Price  Schedule  No.  2  effective  September 
1, 1976  (41  FR  37311,  September  3, 1976). 

In  the  notice  which  acccunpanied  Price 
Schedule  No.  3,  FEA  pointed  out  that  the 
Energy  Conservation  and  Production  Act 
(“ECPA”),  enacted  into  law  on  August 
14,  1976,  had  removed  the  three  percent 
limitation  on  annual  Increases  in  the 
statutory  composite  price  attributable  to 
the  production  incentive.  This  gave 
greater  pricing  flexibility  to  FEA  since 
the  only  limitation  remaining  was 'the 
overall  10  percent  limitation  on  the  rate 
of  Increase  in  the  statutory  composite 
price,  both  to  take  into  accotmt  inflation 
and  as  a  production  incentive.  However, 
while  the  rate  of  increase  in  the  statutory 
composite  price  was  increased  to  10  per¬ 
cent  annually  effective  August  14,  1976, 
FEA  Indicated  in  the  Price  Schedule  No. 
3  notice  that  it  could  not  at  that  time 
determine  the  extent  to  which  this  in¬ 
creased  pricing  flexibility  would  be  avail¬ 
able  to  offset  revenue  excesses  accumu- 


months.  This  fact,  coupled  with  a  reduc¬ 
tion  in  the  applicable  rate  of  inflation 
which  operated  to  reduce  the  permissible 
monthly  increase  in  the  statutory  com¬ 
posite  price  from  about  six  cents  per 
barrel  to  about  four  cents  per  barrel  for 
the  months  of  Jime,  July  and  Aiigust, 
1976,  suggested  the  s^proprlateness  of 
early  corrective  action  to  avoid  the  need 
for  more  drastic  action  at  a  later  date. 

3.  Price  Schedule  No.  3.  In  August,  1976, 
FEA  reviewed  flnal  actual  crude  oil  flrst 
sale  data  then  available  for  February, 
March,  April  and  May,  plus  preliminary 
data  for  Jime.  These  data  Indicated,  as 
shown  in  Table  IV,  below,  that  excess  re¬ 
ceipts  continued  to  accumulate  through 
Jime  30, 1976,  although  at  a  signiflcantly 
reduced  rate.  The  revised  flnal  flgure  of 
$67  million  for  the  flrst  two  months  of 
the  program  (February  and  March)  in¬ 
dicated  accumulations  at  an  average  of 
$33.5  million  per  month,  while  the  pre¬ 
liminary  cumulative  flgure  of  $120  mil¬ 
lion  for  the  flrst  flve  months  s^wed  an 
average  monthly  accumulation  rate  of 
$25  million.  The  average  rate  for  the 
months  of  April-Jxme  was  $19  million 
per  month. 


lated  prior  to  that  time,  since  the  extent 
to  which  that  flexibility  would  be  used 
to  satisfy  congressional  priorities  relat¬ 
ing  to  gravity  price  differentials  and  en¬ 
couragement  of  tertiary  recovery  tech¬ 
niques  was  not  yet  clear. 

FEA  also  noted  that  the  definition  of 
“property”  had  been  amended  effective 
September  1,  1976,  to  permit  producers 
to  treat  as  separate  properties  each  sep¬ 
arate  and  distinct  state-recognized  pro¬ 
ducing  reservoir.  The  possible  effect  of 
this  action  on  volumes  of  upper  and  lower 
tier  crude  oil  was  described  by  FEA  as 
follows: 

To  the  extent  that  producers  elect  to  exer¬ 
cise  this  option  and  begin  to  treat  separate 
reservoirs  as  separate  properties,  the  amended 
property  definition  may  result  in  some  shift 
in  the  proportionate  volumes  of  lower  and 
upper  tier  crude  oil.  It  is,  of  course,  impos¬ 
sible  for  FEA  to  quantify  at  this  time  the 
exact  extent  of  any  such  shift.  However,  if 
the  amended  properly  definition  results  In 
the  movement  of  significant  voltunes  of  crude 
oil  from  the  lower  to  the  upper  tier,  FEA 
may  be  required  to  consider  extending  the 
present  hold  on  crude  oU  price  adjustments 
beyond  November  1976. 

C.  Ciirrenf  first  sale  data  trends.  Cur¬ 
rently  FEA  has  flnal  actual  data  for  the 
months  of  February  through  July,  1976. 
plus  preliminary  data  fw  Augikt  and 
September,  1976.  These  data  are  pre¬ 
sented  in  Table  V,  below. 


Table  lY. — Data  Vnderlpinff  Price  Schedule  No.  S 


Month 

liOwer  tier 
percent 

Lower  tier 
mice 

Upper  tier 
l^ce 

Statutory 

oomposlte 

pnee 

Aotnal 

compoeite 

pnoe 

Cumulative 
eaceee  receipts 
(in  minions) 

Eebmary . . 

60.13 

$5.06 

$11.47 

$7.00 

$7.87 

$49 

March . 

60.93 

6.07 

1139 

7.72 

7.79 

07 

April . 

50.09 

6.07 

11.62 

7.78 

7.80 

80 

May.. . 

67.04 

6.13 

11.66 

7.84 

7.89 

97 

/one  ‘ . 

50.05 

6.15 

1L02 

*7.88 

aoo 

120 

•  Preliminary. 

*  Beduoed  Innn  original  projected  figure  of  $7.91  (see  table  T)  to  reflect  revised  inflation  rate  of  .3.5  pet  applicable  to 
months  beginning  with  June  1970. 
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Tabix  V 


Month 

Low«r  tier 
percent 

Lower  tier 
price 

Upper  tier 
{Mice 

Statutory 

eompoeita 

price 

Actual 

eompoeita 

price 

Cumulative 
exceas  receipts 
(in  millions) 

February . 

.58. 12 

$5.06 

$1L47 

$7.66 

$7.87 

$49 

March. . 

6693 

6.07 

11.39 

7.72 

7.79 

67 

April . 

56.69 

6.07 

1L52 

7.78 

7.86 

86 

May . 

57.04 

6.13 

11.55 

7.84 

7.81> 

97 

.‘>5.92 

5.15 

11.60 

»7.88 

.7.99 

123 

65.58 

6.19 

11.60 

*7.93 

8.0t 

152 

55.68 

5.18 

11.62 

>7.98 

8.03 

164 

September*. . 

53.40 

5.16 

11.65 

*8.04 

•8.18 

197 

*  Preliminary. 

»  Reduced  from  original  projected  figures  (see  Table  I)  of  $7.91  for  June  $7.97  for  J\ily,  $8.03  for  August,  and  $8.09 
for  September,  duo  to  reduction  in  annual  rate  of  increase  from  9.8  pet  to  «.5  pet  (reflecting  decline  in  rate  of  inflation 
from  6  8  pet  to  3.5  pet)  applicable  to  June,  July,  and  August  1-13.  Pursuant  to  {§122  and  124  of  the  ECPA,  a  lull 
10  pet  annual  rate  of  Increase  is  use^Jor  August  14-31  and  the  month  of  September.  The  average  rate  of  increase 


for  Av^st  is  8.52  pet. 

•  Includes  prices  for  stripper 


well  crude  oil  production  at  an  imputed  value  of  $1 1 .83  per  barrel  in  aecordance  with 


1 121  of  the  ECPA. 


new  definition,  which  was  made  effective 
September  1, 1976,  in  order  to  provide  in¬ 
creased  incentives  for  additional  domes¬ 
tic  production,  separate  reservoirs  which 
previously  constituted  a  single  property 
because  they  underlay  a  single  tract 
which  was  the  subject  of  a  lease  may  be 
treated  as  separate  properties  under  cer¬ 
tain  conditions.  In  some  cases,  recompu¬ 
tation  of  upper  and  lower  tier  volumes 
based  on  separate  reservoirs  will  result 
in  a  shift  of  volumes  from  the  lower  tier 
to  tlie  upper  tier.  Based  on  preliminary 
data  for  l^ptember,  FEA  estimates  that, 
of  the  2.28  percentage  point  reduction  in 
the  proportion  of  lower  tier  crude  oil  for 
September,  1.0  to  1.5  percentage  points 
are  attributable  to  volumes  of  lower  tier 
crude  oil  having  shifted  to  upper  tier 


Table  V  reveals  two  significant  de¬ 
velopments:  (1)  the  average  rate  of  ac¬ 
cumulation  of  excess  receipts  of  about 
$20  million  per  month  for  the  three- 
month  i>eriod  prior  to  July  1,  1976,  ap¬ 
pears  to  have  remained  essentially  im- 
changed  for  the  two-month  period  of 
July  and  August  despite  the  freeze  on 
upper  and  Iowct  tier  price  levels  effective 
July  1,  1976,  and  despite  a  decline  in  the 
percentage  of  lower  tier  crude  oil  of  only 
0.23  between  June  and  August  compared 
with  FEA’s  original  projection  in  Table 
I  of  a  decline  of  0.4  for  the  same  period; 
and  (2)  preliminary  data  for  September 
indicates  a  decline  of  about  2.28  percent¬ 
age  points  in  the  percentage  of  lower  tier 
crude  oil  between  August  and  Septem¬ 
ber,  contributing  to  a  15  cents  per  barrel 
increase  in  the  actual  composite  price 
between  August  and  September  and  a  $33 
milUon  increase  in  excess  revenues  for 
September. 

FEA  is  attempting  to  determine  why 
the  same  average  monthly  rate  ot  ac¬ 
cumulation  of  excess  revenues  which  oc¬ 
curred  in  April,  May  and  June  continued 
in  July  and  August.  It  is  also  not  yet 
clear  why  average  lower  tier  prices  for 
July  and  August  and  average  upper  tier 
prices  for  August  appear  to  ^ve  ex¬ 
ceeded  June  levels  by  the  amounts  indi¬ 
cated  in  Table  V.  However,  FEIA  believes 
several  factors  may  have  contributed  to 
this  result. 

First,  there  may  have  been  a  shift  in 
the  mix  of  the  various  grades  of  crude 
oil  such  as  to  result  in  escalation  in  the 
average  lower  and  upper  tier  price  levels 
despite  the  general  price  freeze.  Second, 
If  certain  producers  sold  crude  oil  in 
June,  1976,  at  below  June  ceiling  price 
levels,  they  could  lawfully  Increase  prices 
In  Julb^  and  August  up  to  the  June  level 
Third,  in  other  instances  there  may  have 
been  pricing  violations  in  July  and  Au¬ 
gust  which  are  not  immediately  appar¬ 
ent  and  which  may  take  several  months 
to  isolate  and  quantify. 

FEA  requests  comment  on  the  pricing 
trends  for  July  $knd  August  as  revealed 
by  Table  V  and  on  the  fiwstors  which 
mig^t  explain  these  trends. 

,  FEA  believes  the  reduction  in  the  per- 
e^t$«e  lower  tier  crude  oil  between 
August  and  Sept^nber  (2.28  percentage 
points  based  on  preliminary  data)  is 
due  to  the  following  three  factors. 


UntU  September  1.  1976,  §212.74  of 
the  FEA  price  regulations  permitted  first 
sales  of  crude  oil  produced  from  stripper 
well  properties  to  be  priced  at  upper  tier 
price  levels.  “Stripper  well  property”  was 
defined  as  a  property  whose  average  dally 
production  of  crude  oil  per  well  did  not 
exceed  10  barrels  per  day  during  “any 
preceding  calendar  year  beginning  after 
December  31, 1972,” 

Section  121  of  the  ECPA  exempted  the 
first  sale  of  stripper  well  crude  oil  from 
price  controls  (but  not  from  inclusion  in 
the  actual  composite  price  at  an  imputed 
price)  effective  September  1,  1976.  Sec¬ 
tion  121  also  included  a  definition  which 
changed  the  qualifying  period  for  status 
as  a  stripper  well  property  to  “any  con¬ 
secutive  12 -month  period  beginning  after 
December  31,  1972.”  Regulatory  amend¬ 
ments  adopting  this  change,  along  with 
other  changes  mandated  by  section  121 
of  the  ECTA,  were  adopted  effective  Sep¬ 
tember  1,  1976  (41  FR  48319,  November 
3, 1976). 

As  a  consequence  of  these  changes, 
some  properties  which  by  virtue  of  pro¬ 
duction  declining  below  a  daily  average 
of  10  barrels  per  well  could  not  have 
qualified  as  striper  well  properties  until 
January  1,  1977,  under  FEA’s  regulatory 
definition  prior  to  September  1,  1976, 
qualified  as  stripper  well  properties  ef¬ 
fective  September  1, 1976,  under  the  new 
definition  mandated  by  section  121  of 
the  ECTA.  This  shift  of  production  pre¬ 
viously  priced  as  lower  tier  crude  oil  to 
production  the  sale  of  which  is  exempt 
imder  the  exemption  applicable  to  strip¬ 
per  well  properties  is  estimated  by  PTA 
to  have  acounted  for '0.5  to  1.0  percent¬ 
age  point  of  the  totid  2.28  percentage 
point  decline  in  the  percentage  of  lower 
tier  crude  oil  between  August  and  Sep¬ 
tember,  1976. 

A  second  factor  contributing  to  this 
decline  is  the  normal  average  monthly 
decline  in  lower  tier  production.  This 
factor  accoimts  for  an  estimated  0.2  of 
the  tot$d  2.28  percentage  point  decline 
In  the  percentage  of  lower  tier  crude  oil 
in  September. 

FEA’s  amended  deflnitioiTof  “pre^er- 
ty,”  as  indicated  in  the  August  31  notice 
relating  to  Price  Schedule  No.  3  (see 
Section  B.3.,  above) ,  also  appears  to  have 
resulted  in  a  shift  in  crude  oil  from  the 
lower  tier  to  the  upper  tier.  Under  the 


crude  oil  because  of  the  redefinition  of 
“property.” 

To  summarize,  the  decline  in  the  per¬ 
centage  of  lower  tier  crude  oil  between 
August  and  September,  1976,  as  indi¬ 
cated  in  Table  V,  is  believed  to  be  attrib¬ 
utable  to  the  following  factors  in  the 
proportions  indicated: 


Change  In  definition  of  “stripper 

well  property” _  0.  6- 1 .  0 

Normal  decline  in  lower  tier  pro¬ 
duction  _  0. 2 

Change  in  definition  of  “property”  1.  0-1.  6 


Comment  on  the  foregoing  estimates  is 
requested. 

D.  Proposals.  As  indicated  in  Section 
A,  above,  FEA  is  proposing  three  alterna¬ 
tive  means  in  order  to  compensate  for 
cumulative  excess  receipts  which,  based 
on  preliminary  data  for  September,  have 
reached  a  level  of  nearly  $200  million. 
Although  this  level  is  less  than  one  per¬ 
cent  of  the  projected  total  crude  oil  first 
sale  receipts  during  the  period  February, 
1976,  through  January,  1977,  and  FEA 
estimates  that  amounts  well  in  excess  of 
$200  million  will  eventually  be  returned 
to  consumers  as  a  consequence  of  com¬ 
pliance  actions  with  respect  to  the  pric¬ 
ing  of  crude  oil,  it  is  FEA’s  view  that,  in 
tended  implementation  of  this  iispect  of 
the  crude  oil  pricing  program  established 
by  the  EPCA,  FEA  should  adopt  in  this 
proceeding  regulations  that  would  afford 
a  basis  for  correcting  for  pricing  over¬ 
ages  which  have  occurred  and  which  may 
occur  in  the  future  by  reductions  in  up¬ 
per  tier  ceiling  prices,  if  necessary.  Con¬ 
sequently,  FEIA  proposes  to  amend  its 
regulations  to  authorize  specificidly  a 
rollback  of  upper  tier  price  levels,  even 
though  It  may  prove  unnecessary  to  ex¬ 
ercise  that  authority. 

FEA  would  reduce  upper  tier  price 
levels,  rather  than  both  price  tiers,  part¬ 
ly  because  actual  average  upper  tier 
prices  have  exceeded  the  original  esti¬ 
mated  average  upper  tier  levels  upon 
which  projections  of  statutory  composite 
prices  were  based  while  actual  average 
lower  tier  price  levels  have  been  less  than 
originally  estimated  (refer  to  Tables  I 
and  V).  In  addition,  it  is  believed  that 
reduction  of  upper  tier  price  levels  would 
contribute  less  to  reduced  production 
than  reduction  in  lower  tier,  prices. 

Under  the  first  alternative,  FEA  would 
roll  back  upper  tier  price  levels  by  an 
estimated  $1.40  to  $1.60  per  barrel  ap- 
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plicable  to  crude  oil  produced  and  sold  In 
December,  1976,  and  January,  1977,  In 
order  to  compensate  fully  by  January  31, 
1977,  for  cumulative  pricing  overages. 

Under  the  second  alternative,  PEIA 
would  continue  the  present  price  freeze 
on  both  tier  levels  untfl  December  31, 

1976,  in  order  to  obtain  more  complete 
data  revealing  pricing  trends  subsequent 
to  the  regulatory  changes  which,  as  re¬ 
viewed  in  the  previous  section,  were  in¬ 
stituted  effective  September  1,  1976.  Ef¬ 
fective  January  1,  1977,  PEA  would  take 
whatever  compensating  action  appeared 
appropriate  at  that  time  to  achieve  com¬ 
pliance  with  statutory  composite  re¬ 
quirements  not  later  than  July  31,  1976. 
Although  such  action  could  include  a 
rollback  of  upper  tier  price  levels,  it  Is 
not  anticipated  on  the  basis  of  current 
data  that  such  a  rollback  would  exceed 
10  to  20  cents  per  barrel  applicable  to 
upper  tier  crude  oil  produced  and  sold 
during  the  months  of  January  through 
July,  1977.  If  current  pricing  trends  as 
revealed  in  Table  V  continue  through 
December,  1976,  as  constrained  by  a  con¬ 
tinuation  of  the  price  freeze  imtll  that 
time,  PEA  believes  that  a  further  exten¬ 
sion  of  the  price  freeze  until  July  31, 

1977,  would  be  sufficient  to  fully  correct 
for  all  crude  off  pricing  overages. 

The  third  alternative  is  an  outgrowth 
of  the  second  alternative  and  depends 
upon  PElA’s  adoption  of  the  approach  of 
the  second  alternative.  Depending  upon 
data  received  in  December,  1976,  PEIA 
would  consider  submitting  to  Congress 
an  energy  action  imder  section  8(e)  of 
the  EPAA  which  would  authorize  a  one¬ 
time  increase  in  the  statutory  composite 
price  for  January,  1977.  This  adjustment 
would  be  sufficient  to  compensate  fully 
for  cumulative  excess  receipts  projected 
to  exist  at  that  time.  The  current  price 
freeze  would  continue  under  this  alterna¬ 
tive  pending  congressional  review.  While 
this  alternative  does  not  require  public 
comment  because  no  regulation  amend¬ 
ment  Is  necessary,  FEA  requests  com¬ 
ment  on  the  merits  of  this  alternative 
and  particularly  on  the  question  of  find¬ 
ings  required  under  section  8(e)  (2)  of 
the  EPAA, 

PEIA  also  requests  comments  on  wheth¬ 
er  the  EPCA  offers  sufficient  flexibility,  to 
permit  compensating  action  whlph  ex¬ 
tends  beyond  January  31,  1977,  relating 
to  the  overages  which  have  accumulated 
during  the  first  two  six-month  periods 
since  Pebruary,  1976,  or  whether  the 
EPCA  requires  that  such  action  be  taken 
sooner. 

Section  8(c)  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973,  as  amended 
by  the  EPCA,  provides  as  follows; 

(c)  (1)  Not  later  than  6  months  after  the 
effective  date  of  the  amendment  promulgated 
under  subsection  (a),  and  not  later  than 
every  6  months  thereaftm*,  the  President 
shaU,  on  the  basis  of  valid  and  reliable  infor* 
mation  (which  may  Include  Information 
talned  by  a  vaUd  and  reliable  sampling  tech¬ 
nique)  of  actual  first  sale  prices  of  domtstlc 
crude  oil,  determine  Aether  and  ^e  extent 
to  which  the  actual  weighted  average  firat 
sale  price  for  cnide  oil  produced  in  the  ITnlt- 
ed  States  during  any  6-month  period  or  por¬ 


tion  thereof  for  which  data  are  available  fol¬ 
lowing  the  effective  date  of  the  amendment 
promulgated  under  subsection  (a)  of  this 
section,  exceeded  or  was  less  than  the  max- 
imam  weighted  average  first  sale  price  of 
such  crude  oU  specified  In  subsection  (a)  as 
may  be  adjusted  pursuant  to  this  section. 

(2)  If  the  President  finds,  pursuant  to  par¬ 
agraph  (1)  of  this  subsection,  that  the  regu¬ 
lation  under  section  4(a),  as  amended,  re¬ 
sulted  in  an  actual  weighted  average  first 
sale  price  in  excess  of  the  maximum  weighted 
average  first  sale  price  specified  in  subsec¬ 
tion  (a)  as  adjtisted  pursuant  to  this  sec¬ 
tion,  he  shall  amend  the  regulation  to  make 
such  compensating  adjustments  as  are  neces¬ 
sary  to  result,  in  a  corresponding  period,  in 
an  actual  weighted  average  first  sale  price  for 
domestic  crude  oil  sufficient  to  offset  such 
excess. 

(3)  If  the  President  finds,  pursuant  to 
paragraph  (1)  of  this  subsection,  that  the 
regulation  under  section  4(a),  as  amended, 
resulted  in  an  actual  weighted  average 
first  sale  price  less  than  the  maximum 
weighted  average  first  sale  price  speci¬ 
fied  in  subsection  (a)  as  adjusted  pursuant 
to  this  section,  he  may,  notwithstanding  the 
requirements  of  this  section  pertaining  to 
such  maximum  weighted  average  first  sale 
price,  amend  the  regulation  to  make  such 
compensating  adjustments  In  the  regulation 
as  are  necessary  to  offset  the  deficiency  in  a 
corresponding  period. 

Section  8(c)(2)  appears  to  require 
that  compensating  adjustments  must  be 
accomplished  during  the  six-month  pe¬ 
riod  immediately  following  any  six- 
month  period  immediately  following  any" 
six-month  period  for  which  FEA  has  de¬ 
termined  that  the  actual  weighted  aver¬ 
age  first  sale  price  for  domestic  crude  oil 
exceeded  the  maximum  weighted  aver¬ 
age  first  sale  price  permitted  under  sec¬ 
tion  8(a) .  The  statute,  however,  does  not 
indicate  what  action,  if  any,  the  PEA 
must  take  if,  after  amending  the  regula¬ 
tions  in  good  faith  (based  on  available 
data)  to  compensate  fully  for  excesses 
that  occurred  in  the  immediately  pre¬ 
ceding  six-month  period,  it  discovers 
(based  on  more  recent  data)  that  such 
amendment  will  not  fully  compensate  for 
such  excesses  by  the  end  of  the  following 
six-month  period. 

This  problem  is  inherent  in  the  statu¬ 
tory  composite  price  constraint  mecha¬ 
nism  established  in  section  8(a)  of  the 
EPAA  and  the  data  collection  process  re¬ 
quired  to  assure  compliance  with  the 
statutory  composite  price.  Because  of  the 
three-month  lag  in  collecting  and  vali¬ 
dating  data  for  purposes  of  determining 
compliance  with  the  statutory  composite 
price,  the  ceiling  prices  set  by  FEA  at  the 
beginning  of  a  ^x-month  period  for 
lower  and  upper  tier  crude  oils  for  each 
month  in  that  six-month  period  must  be 
estimates  made  by  FEA  of  what  celling 
prices  during  that  six -month  period  will 
result  in  an  actual  weighted  average  flrst 
sale  price  for  domestic  crude  oil  that  does 
not  exceed  that  statutory  maximum 
weighted  average  first  sale  price  for  do¬ 
mestic  crude  oil.  Compensating  adjust¬ 
ments  to  account  for  excesses  that  oc¬ 
curred  in  the  immediately  preceding  six- 
month  period  must,  of  course,  under 
section  8(c)  (2)  also  be  made  to  the  cell¬ 
ing  prices  that  FEA  establishes  for  lower 
and  upper  tier  crude  oils  during  each 
month  of  the  current  slx-mcmth  period. 


'  Furthermore,  due  to  the  lag  times  in¬ 
volved  in  collecting  and  validating  data, 
with  respect  to  the  last  three  months  of 
any  given  six-month  period,  FEA  will 
never  have  any  final  validated  data  by 
the  end  of  that  six-month  period  which 
would  enable  it  to  ascertain  the  extent 
to  which,  the  actual  weighted  average 
first  sale  prices  for  these  months  con¬ 
formed  to  the  statutory  maximum 
weighted  average  first  sale  price  for  those 
months.  With  respect  to  the  first  three 
months  of  any  six-month  period,  FEA 
will  not  know  whether  or  the  extent  to 
which  any  corrective  action  has  complied 
with  the  statutory  composite  price  for 
those  months  until  the  last  three  months 
of  that  period.  The  problem  is  further 
complicated  in  this  instance  because  the 
precise  impact  of  certain  congressional 
and  administrative  actions  taken  during 
the  current  six-month  period  (namely, 
the  statutory  exemption  of  stripper  well 
oil  and  the  FEA's  redefinition  of  “prop¬ 
erty”)  has  not  been  ascertainable  imtil 
the  last  few  months  of  this  six-month 
period.  To  the  extent  that  the  actual 
impact  is  now  known,  it  is  apparent  to 
FEA  that  this  impact  has  contributed 
substantially  to  the  fact  that  corrective 
actions  taken  thus  far  will  not  result  in 
full  compensation  by  the  end  of  the  cur¬ 
rent  six-month  period. 

In  view  of  the  time  lag  problems  in 
collecting  and  validating  data  in  order 
to  determine  compliance  with  the  stat¬ 
utory  composite  price,  FEA  invites  com¬ 
ments  on  the  extent  to  which  overages 
which  became  apparent  in  the  last  three 
months  of  a  six -month  period  should  be 
deemed  to  result  from  a  failure  to  com¬ 
pensate  fully  for  overages  that  occurred 
during  the  prior  six-month  period  or 
should  be  deemed  to  result  from  inaccu¬ 
rate  projections  and  other  events  occur¬ 
ring  during  the 'current  six-month  i)e- 
riod,  such  as  the  exemption  of  stripper 
well  oil  and  the  redefiniticm  of  property. 
For  that  portion  of  the  actual  and  pro¬ 
jected  overages  attributable  to  .events 
and  projections  occurring  during  the  cur¬ 
rent  six-month  period,  FEA  requests  com¬ 
ment  whether  it  may  make  adjustments 
for  these  contributing  factors  during  the 
next  six-month  period  commencing  after 
January  31, 1977. 

FEA  believes  that  Congress  intended  it 
to  have  a  degree  of  fiexlbllity  imder  sec¬ 
tion  8(c)  of  the  EPAA  in  order  not  to 
frustrate  the  purposes  of  the  EPCA  or 
the  objectives  in  section  4(b)  (1)  of  the 
EPAA.  The  crude  oil  price  adjusiment 
mechanisms  established  pursuant  to  the 
EPCA  are  not  based  on  constant,  un¬ 
changing  factors  but  have  been  subject 
to  various  uncertainties  and  changing 
conditions,  including  recent  statutory 
and  regulatory  amendments  which,  as 
previously  noted,  have  had  a  direct  but 
uncertain  effect  on  actual  weighted  aver¬ 
age  price  levels. 

FEA  notes  that  it  took  Initial  correc¬ 
tive  action  effective  July  1,  1976 — ^five 
months  after*  the  Pebruary  1  effective 
date  of  the  regulation  amendments 
promulgated  under  section  8(a)  of  the 
EPAA,  as  amended — and  extended  the 
effectiveness  of  that  corrective  action 
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after  a  further  review  of  available  data 
effective  September  1,  1976.  The  initial 
effects  of  that  corrective  action  and  the 
effects  of  the  statutory  and  regulatory 
amendments  (previously  noted)  which 
became  effective  on  September  1,  1976, 
were  not  ascertainable  with  a  sufiBcient 
degree  of  precision  imtil  the  data  shown 
in  Table  V  became  avaflable  in  late  Oc¬ 
tober.  Under  such  changing  circum¬ 
stances  and  their  unpredictable  conse¬ 
quences,  it  would  be  impossible  to  take 
the  estimated  full  compensating  action 
within  the  two  months  remaining  before 
January  31,  1977,  without  imposing  a 
substantial  price  rollback  which  could 
result  in  significant  disruption  in  pro¬ 
duction  levels  and  economic  distortion. 

Afr  previously  noted,  PEA  estimates 
that  a  reduction  in  upper  tier  price  levels 
of  $1.40  to  $1.60  per  barrel  effective 
December  1,  1976,  would  be  required  to 
complete  compensating  action  by  Janu¬ 
ary  31.  1977.  A  price  reduction  of  this 
magnltade  can  be  expected  to  result  In 
ionporary  production  declines  of  uncer¬ 
tain  dimensions  until  higher  price  levels 
are  resumed  in  February,  1977.  This  is  a 
consequence  which  is  contrary  to  the 
production-incentive  mechanians  built 
into  the  PEA  regulations  and  the  crude, 
oil  pricing  policy  of  the  EPCA.  It  may 
also  contribute  to  localized  shortages  and 
supply  disruptions  if  producers  cut  back 
their  production  during  the  relatively 
brief  rollback  period. 

In  view  of  all  the  foregoing  considera¬ 
tions,  FEIA  beeves  that  section  8(c)  of 
the  EPAA  should  be  Interpreted  in  a 
manner  which  gives  PEA  the  necsessary 
flexibility  to  fashion  a  program  of  com¬ 
pensating  actkms  to  (x>rrect  for  crude  oil 
pricing  excesses  without  frustrating  the 
underlying  goals  and  policies  contained 
in  the  EPCA  and  the  EPAA.  Such  flexi¬ 
bility  is  needed  (1)  to  accommodate  tm- 
eertaln  data  trends  (subject  to  a  60-90 
day  time  lag)  resulting  from  corrective 
actions  effective  July  1,  1976,  and  from 
significant  statutory  and  regulatory 
amendments  effective  September  1, 1976, 
the  precise  Impact  of  which  was  not  pre¬ 
dictable,  and  (2)  to  avoid,  if  possible, 
precipitous  corrective  action  which  might 
be  detrimental  to  the  aims  of  the  crude 
oil  pricing  and  allocation  programs.  PEA 
is  also  concerned  that  any  Interpretation 
of  section  8(c)  of  the  EPAA  which  is 
adopted  should,  to  the  maximum  extent 
allowed  by  law,  avoid  setting  a  precedent 
wlflch  would  Impose  undue  restrictions  on 
future  actions  by  PEA  in  carrying  out  the 
mandates  of  the  EPCA  crude  oil  pricing 
policy. 

EBA  therefore  proposes  to  amend  its 
regulations  in  a  manner  which  permits 
PEA  to  adopt  either  of  the  first  two  alter¬ 
natives  proposed  (the  third  alternative 
does  not  require  regulation  amendment) . 
Comment  on  PEA’S  analysis  of  section 
8(c)  of  the  EPAA,  as  well  as  the  merits 
of  the  alternative  prc^xisals,  is  requested. 

Section  212.77  of  PEA’s  price  regula¬ 
tions  provides  rules  and  procedures  for 
crude  oil  price  adjustments.  The  proce¬ 
dures  in  pasagrapb  (b)  of  S  212.77  cur¬ 
rently  provide  that  PEA  may  issue  price 
adjustment  schedules  which  review  lower 


and  upper  tier  price  ceilings  as  necessary 
"to  reflect  changes  in  the  rate  of  infla¬ 
tion;  to  make  compensating  adjustments 
when  the  weighted  average  first  sale 
price  actually  charged  is  found  to  have 
exceeded,  or  is  foimd  to  have  fallen  short 
of.  the  maximum  weighted  average  first 
sale  price  permitted  under  the  Act;  and 
otherwise  to  achieve  compliance  with  the 
Act.”  However,  paragraph  (c)  of  S  212.77, 
which  provides  rules  for  application  at 
price  adjustments  to  take  into  account 
the  impact  of  inflation  and  to  provide  a 
production  incentive,  provides  (subject 
to  certain  technical  exceptions)  for  ap¬ 
plication  of  such  price  adjustments 
equally  to  the  lower  and  upper  tier  ceil¬ 
ing  price.  In  order  to  'make  it  clear  that 
PEA’S  authority  to  make  compensating 
adjustments  to  achieve  compliance  with 
section  8(c)  of  the  EPAA  includes  the 
authority  to  require  price  reductions,  and 
that  PEA  may  require  reduction  of  upper 
tier  price  ceilings  only  if  necessary  to 
achieve  compliance  with  section  8(c)  of 
the  EPAA,  it  is  proposed  to  redesignate 
the  text  of  §  212.77(c)  as  subparagraph 

(1)  and  to  add  a  subparagraph  (2) 
which  provides  that  PEA  may  issue  price 
adjustments  schedules  which  restrict 
further  price  adjustments  or  require  re¬ 
ductions  in  ceiling  prices,  notwithstand¬ 
ing  §  212.77(c)(1). 

Although  none  of  the  proposed  alter¬ 
natives  cont^plates  reduction  of  lower 
tier  price  levels,  the  pn^xMed  9  212.77(c) 

(2)  would  pennit  reduction  of  either 
lower  or  upper  tier  price  ceilings,  or  both, 
if  deemed  necessary  by  to  achieve 
compliance  with  section  «(c)  of  the 
EPAA.  PEA  believes  that  its  authority  to 
make  necessary  compensating  adjust¬ 
ments  should  be  unrestricted  except  as 
provided  by  statute. 

It  is  also  pr(H>osed  to  make  conforming 
changes  to  9  212.77(a),  including  dele¬ 
tion  of  the  three  percent  restriction  re¬ 
lating  to  price  adjustments  to  provide  a 
production  incentive  in  view  of  the  elimi¬ 
nation  of  this  restricton  by  the  ECPA. 

E.  Comment  Procedures.  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposals 
set  forth  in  this  notice  to  Elxecutive  Com- 
mimlcations.  Room  3309,  Federal  Energy 
Administration,  Box  JO,  Washlngt(m, 
D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub¬ 
mitted  to  ETIA  Executive  Communica¬ 
tions  with  the  designation  “Proposals  for 
Corrective  Actlcm  to  Achieve  Compliance 
with  Crude  Oil  Composite  Price  Ceil¬ 
ings.”  Fifteen  copies  should  be  submit¬ 
ted.  All  comments  received  by  Monday, 
November  29,  1976,  before  noon,  wlH  be 
considered  by  the  Federal  Ekiergy  Ad¬ 
ministration  before  final  action  is  taken 
on  the  proposals  set  forth  in  this  notice. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden¬ 
tial  must  be  so  identified  and  submitted 
in  writing,  one  copy  only.  The  PEA  re¬ 
serves  the  right  to  determine  the  confi¬ 
dential  status  of  the  Informatlmi  or  data 
and  to  treat  it  according  to  its  determi¬ 
nation.  The  public  hearing  in  this  pro¬ 


ceeding  will  be  held  at  9:30  am.,  on 
Monday,  November  29,  1976,  and  will  be 
continued,  if  necessary,  on  Tuesday,  No¬ 
vember  30,  1976,  in  Room  2105,  2000  M 
Street,  NW.,  Washington,  ixe.,  '20461,  in 
order  to  receive  comments  from  inter¬ 
ested  persons  on  the  matters  set  forth 
herein. 

Any  person  who  has  an  interest  in  the 
pr(H>osed  amendments  issued  today,  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
today’s  proposed  amendments,  may  make 
a  written  request  for  an  oiHX)rtiuiity  to 
make  oral  presentation.  Such  a  request 
should  be  directed  to  Executive  Com¬ 
munications.  FEIA,  and  must  be  received 
before  4:30  p.m.,  on  Monday,  Novem¬ 
ber  22, 1976.  Such  a  request  may  be  hand 
d^vered  to  Room  3309,  Federal  Build¬ 
ing,  12th  and  Pennsylvania  Avenue,  NW., 
Washington,  D.C.,  between  the  hours  of 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  The  persm  making  the  request 
should  be  prepared  to  describe  the  inter¬ 
est  c(mcemed,  if  appn^nlate.  to  state 
why  he  is  pnxter  representative  of  a 
group  or  class  of  persons  that  has  such 
an  tnt^^t,  and  to  give  a  <x>n(dse  sum¬ 
mary  cff  the  proposed  oral  presentation 
and  a  i^cme  number  where  he  may  be 
contacted  through  Friday,  November  26, 
1976.  Each  person  selected  to  be  heard 
win  be  so  notified  by  the  FEA  before 
4:30  p.m.,  Tuesday,  November  23,  1976 
and  must  sulxnit  100  copies  of  his  state¬ 
ment  to  EEA  Ib^ulatory  Programs, 
Room  2214,  2000  M  Street.  NW.,  Wash¬ 
ington,  D.C.  20461,  before  4:30  p.m.,  on 
Friday,  November  26, 1976. 

The  FEA  reserves  the  right  to  select 
the  persons  to  be  heard  at  these  hear¬ 
ings,  to  schedule  their  respective  pres¬ 
entations.  and  to  establirii  the  proce- 
diues  governing  the  conduct  of  the 
hearings.  The  length  of  each  presenta¬ 
tion  may  be  limited,  based  on  the  num¬ 
ber  of  persons  requesting  to  be  heard. 

An  E’EA  official  win  be  designated  to 
preside  at  the  hearings.  These  wlU  not  be 
judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  ttiose 
conducting  the  hearings,  and  there  will 
be  no  cross-examination  of  persons  pre¬ 
senting  statements.  Any  decision  made 
by  the  FEA  with  respect  to  the  subject 
matter  of  the  hearings  will  be  based  on 
all  information  available  to  the  FEA.  At 
the  concluslcm  of  all  initial  oral  state- 
m^ts,  each  person  who  has  made  an 
oral  statement  will  be  given  the  oppor¬ 
tunity,  if  he  so  desires,  to  make  a  rebut¬ 
tal  statement.  The  rebuttal  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  interested  person  may  submit 
questions  to  be  asked  of  any  person  mak- 
mg  a  statement  at  the  hearings,  to  Ex¬ 
ecutive  Communications,  FEA,  before 
4:30  p.m.,  Friday,  November  26,  1976. 
Any  person  vdio  wishes  to  ask  a  question 
at  the  hearings  may  submit  the  ques¬ 
tion,  in  writing,  to  the  presiding  officer. 
The  FEA  or  the  presiding  officer, 
if  the  question  is  submitted  at  the  hear¬ 
ings,  will  determine  whether  the  ques- 
tlmi  is  relevant,  and  whetilier  the  time 


FEDERAL  REGISTER,  VOL.  41,  NO  234 — THURSDAY,  NOVEMBER  18,  1976 


PROPOSED  RULES 


limitations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the  hear¬ 
ings,  including  the  transcript,  will  be 
retained  by  the  FEA  and  made  available 
for  inspection  at  the  Freedom  of  In¬ 
formation  Office,  Room  2107,  Federal 
Building,  12th  and  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  Any  person  may  pur¬ 
chase  a  copy  of  the  transcript  from  the 
reporter. 

F.  Other  Matters.  Section  7(c)(1)  of 
the  Federal  Energy  Administration  Act 
of  1974,  as  amended  (“FEAA”)  provides 
that  FEA  shall,  before  promulgating  pro¬ 
posed  regulations  affecting  the  quality  of 
the  environment,  provide  a  period  of  not 
less  than  five  working  days  during  which 
the  Administrator  of  the  Environmental 
Protection  Agency  may  provide  written 
comments  concerning  the  impact  of  such 
regulations  on  the  quality  of  the  environ¬ 
ment.  Such  comments  are  required  to 
be  published  concurrently  with  or  as  part 
of  the  notice  of  proposed  rulemaking. 

Under  section  7(c)(2)  of  the  FEAA, 
the  prior  review  required  by  section  7(c) 
(1)  may  be  waived  for  a  period  of  14 
days  if  there  is  an  emergency  situation 
which  requires  taking  action  at  a  date 
earlier  than  would  permit  the  EPA  the 
five-  day  opportunity  for  prior  comment 
required  under  section  7(c)  (1) .  Notice  of 
any  such  waiver  must  be  given  to  the 
EPA  and  filed  with  the  Federal  Register 
with  the  notice  of  proposed  or  final  FEA 
action  and  must  Include  an  explanation 
of  the  reasons  for  such  waiver  together 
with  supporting  data  and  factual  back¬ 
ground  information. 

Pursuant  to  section  7(c)(2)  of  the 
FEAA,  FEA  hereby  waives  the  require¬ 
ments  of  section  7(c)(1)  of  the  FEAA 
concerning  prior  review  by  EPA  of  the 
environmental  impact  of  this  proposed 
rulemaking.  This  waver  is  bas^  on  an 
emergency  situation  which,  as  explained 
in  Sections  B,  C,  and  D,  above,  may  result 
in  adoption  by  FEIA  of  that  alternative 
proposal  which  would  require  reductions 
in  upper  tier  price  levels  effective  De¬ 
cember  1, 1976,  so  that  oompwisating  ad¬ 
justments  to  crude  oil  prices  can  be  com¬ 
pleted  prior  to  January  31,  1977.  Review 
by  EPA  prior  to  is.suance  of  this  notice  of 


proposed  rulemaking  would  not  permit 
the  minimum  of  10  days  for  public  com¬ 
ment  following  publication  of  this  notice 
as  required  by  section  7  (1)  (B)  before  De¬ 
cember  1,  1976.  Therefore,  in  order  to 
permit  timely  consideration  by  FTIA  of 
this  alternative,  FEA  will  seek  to  obtain 
EPA  comment  subsequent  to  the  issuance 
of  this  notice  and  prior  to  taking  final 
action  in  this  matter. 

Based  on  the  fact  that  today’s  pro¬ 
posed  regulation  amendments  would  not 
authorize  price  increases  but  would  re¬ 
sult  in  price  reductions  or  further  defer¬ 
ral  of  crude  oil  price  increases  in  order  to 
comply  with  statutory  pricing  limitations, 
PEA  has  tentatively  determined  that  with 
respect  to  these  proposed  amendments 
this  dociunent  does  not  contain  a  major 
proposal  requiring  preparation  of  an  In¬ 
flationary  Impact  Statement  under  Ex¬ 
ecutive  Order  11821  and  OMB  Circular 
A-107.  PEA  will  further  review  this  mat¬ 
ter  in  light  of  comments  received  and  is¬ 
sue  a  final  determination  with  the  no¬ 
tice  of  final  rulemaking.  With  respect  to 
the  alternative  proposal  to  consider  sub¬ 
mitting  an  energy  action  to  Congress  In 
January,  1977,  PEA  will  review  inflation¬ 
ary  impact  requirements  based  on  crude 
oil  data  received  in  December,  1976,  if 
this  alternative  is  eventually  adopted  by 
FEA. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-169,  as  amended.  Pub.  L.  93- 
511,  Pub.  L.  94-99,  Pub.  L.  94r-133,  Pub  L. 
94-163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-276,  as 
amended.  Pub.  L.  94-385;  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended. 
Pub.  L.  94-385;  E.O.  11790,  39  PR  23185.) 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  212  of  Chapter 
n  of  Title  10  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

Issued  in  Washington,  D.C.,  Novem¬ 
ber  16,  1976. 

Michael  P.  Butler, 
General  Counsel, 
Federal  Energy  Administration. 

1.  Section  212.77  (a)  and  (c)  are  re¬ 
vised  to  read  as  follows: 

§  212.77  Adjuslmcnls  to  ceiling  prices. 

(a)  Rvle.  Notwithstanding  any  other 
provision  of  this  Part,  the  PEA  may, 
with  respect  to  months  commencing  af¬ 
ter  February  29,  1976,  provide  for  ad¬ 
justments  to  the  celling  prices  estab¬ 
lished  under  S§  212.73  and  212.74  to  take 
Into  account  the  impact  of  inflation,  pro¬ 


vide  a  production  incentive,  and  other¬ 
wise  to  achieve  compliance  with  the  Act. 
The  adjustment  to  reflect  the  impact  of 
inflation  shall  be  measured  by  the  first 
revision  of  the  quarterly  percentage 
change,  seasonally  adjusted  at  annual 
rates,  of  the  most  recent  price  deflator 
for  the  gross  national  product,  except 
that  the  combined  effect  of  the  adjust¬ 
ment  to  take  into  account  the  impact  of 
inflation  and  to  provide  a  production  in¬ 
centive  may  not  result  in  an  increase  in 
the  maximum  weighted  average  first  sale 
price  (as  defined  in  section  8(a)  of  the 
Act)  in  excess  of  10  percent  per  year. 

*  •  •  »  ♦  j 

(c)  Application  of  price  adjustments. 
(1)  Price  adjustment  schedules  issued 
pursuant  to  paragraph  (b)  of  this  sec¬ 
tion  shall  reflect  application  of  the  price 
adjustment  to  take  into  account  the  im¬ 
pact  of  inflation  and  to  provide  a  pro¬ 
duction  incentive  in  the  following  man¬ 
ner.  The  combined  percentage  price  ad- . 
justment  to  reflect  the  production 
incentive  and  the  Impact  of  inflation 
shall  be  applied  in  the  same  amoimt  to 
adjust  the  lower  and  upper  tier  ceiling 
price.  To  the  extent  that  the  full  amoimt 
of  the  combined  percentage  price  adjust¬ 
ment  cannot  be  so  applied,  due  to  the 
limitations  of  section  8(a)  of  the  Act, 
the  available  combined  percentage  price 
adjustment  shall  be  applied  in  the  same 
amount  to  adjust  the  lower  and  the  up¬ 
per  tier  ceiling  price  imtil  only  the  per¬ 
centage  price  adjustment  to  reflect  the 
Impact  of  inflation  remains  to  be  applied. 
Thereafter,  the  full  percentage  price  ad¬ 
justment  to  reflect  the  impact  of  infla¬ 
tion  shall  continue  to  be  applied  to  ad¬ 
just  the  upper  tier  ceiling  price,  and 
the  portion  of  the  percentage  price  ad¬ 
justment  to  reflect  the  impact  of  infla¬ 
tion  which  remains,  if  any,  shall  be  ap¬ 
plied  to  adjust  the  lower  tier  ceiling 
price;  except  that  in  no  event  shall  the 
weighted  average  lower  tier  ceiling  price 
be  reduced  pursuant  to  this  sentence  be¬ 
low  the  highest  level  reached  through 
application  of  price  adjustments  pursu¬ 
ant  to  this  paragraph. 

(2)  Notwithstanding  paragraph  <c) 
(1)  of  this  section,  FEA  may  Issue  price 
adjustment  schedules  pursuant  to  par¬ 
agraph  (b)  of  this  section  which,  to  the 
extent  deemed  necessary  by  the  FEA  to 
achieve  compliance  with  the  Act,  restrict 
further  price  adjustments  or  require  re¬ 
ductions  in  celling  prices. 

(FRt)oc.76-34184  Piled  11-16-76:3:00  pm] 
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